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Tax planning in intellectual property and countering tax risks

Albstract: 1t is impossible to imagine a modern society without using objects of intellectual activity,
including business activities. The main goal of an entrepreneur is to make a profit, so he is interested in
minimising costs. One way to reduce costs is tax planning. The study aims to analyse tax planning in
intellectual property and counteract tax risks. During the study, analytical, comparative and deductive
methods were used. The study used regulations on intellectual property and scientific articles by experts
in taxation. The article discusses the specifics of tax planning in intellectual property. The article pays
special attention to tax risks in intellectual property and their minimisation. The author concludes that
intellectual property is becoming an increasingly significant asset for a modern entreprencur. In the
coming years, the role of intellectual property will become the main factor determining socio-economic
growth. That is why entrepreneurs and organisations must use tax planning in intellectual property right
now, including taking measures to minimise tax risks.

Keywords: tax law, intellectual property law, tax planning, tax risks, international tax planning.
@ QD

B. C. KakapoBa, cryaenTKa GakaraBpuata, PaKyAbTET IIOATOTOBKH CIEITHAAMCTOB AASl CYACOHO

cucTeMel, Poccrifckmii rocyAapCTBeHHBIH yHIBepcuTeT rpasocyans. Cauxr-IlerepOypr, Poccus.
Haygnasni pykoBoanreas: Huna HukoaaeBua 'oHTAph, KAHAMAAT FOPHAMYIECKUX HAYK, AOLICHT
kadeaper, Poccutickuii I'ocyaapersennsiii yausepeurer mpasocyaus. Caukr-IlerepOypr, Poccus.

Haaorosoe maanupoBaHue B 00AaCTH HHTEAAEKTYAABHOM COOCTBEHHOCTHU U
IIPOTUBOAEHCTBHE HAAOTOBBIM PHCKAM

Annomayus: CoBpeMEHHOE OOIIECTBO HEBO3MOXKHO IIPEACTABHTH 0€3 HCITOAB30BAHUA OOBEKTOB
HMHTEAACKTYAABHON ACATEABHOCTH, B TOM YHCAE U B IIPEAIPHHUMATEABCKON AeATEABHOCTH. OCHOBHOM
LIEABIO IIPEAIPHHAMATEAS ABASCTCA TIOAYICHISA ITPUOBIAK, TIO9TOMY OH 3AMHTEPECOBAH B MIHHMH3AITIH
pacxoaoB. OAHEM H3 CIOCOOOB YMEHBINUTH H3ACPKH — HAAOTOBOE ITAaHmpoBanme. lleapro
HCCACAOBAHUSA  ABAACTCA AHAAM3 HAAOTOBOTO IIAAHHPOBAHUA B  OOAACTH HHTEAACKTYAABHOM
COOCTBEHHOCTH M IIPOTUBOACHCTBHE HAAOTOBBIM DHCKAM. B XoAe mccAeAoBaHmS OBIAM IIPHMEHCHD!
TAKAE METOABI KAK AHAAMTHYCCKHI, CPABHHTEABHBIH M ACAYKTHBHBIN. B XoAe mccaeaoBaHms OBIAK
HCITOAB30OBAHBI HOpMaTI/IBHI)IC AKTHI B 00AQCTH HHTCAACKTY&ABHOﬁ CcODCTBEHHOCTH U HAYYIHDBIC CTAThIL
CIICIIAAFICTOB B OOAACTH HAAOrOODAOMeHHA. B crarhe paccMaTpHBArOTCA OCOOEHHOCTH HAAOTOBOTO
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IIAAHUPOBAHHA B chepe HHTEAACKTYaABHON cOOCTBEHHOCTH. OTACABHOE BHUMAHIE B CTATHE OOPAILICHO
HA HAAOTOBBIC PUCKA B OOAACTH HHTCAACKTYAABHOH COOCTBEHHOCTH M HX MHHUMUSAIHM. ABTOP
IIPHXOAUT K BEIBOAY, YTO HHTCAACKTYAABHAS COOCTBEHHOCTh AAf COBPEMEHHOTO IIPCAITPHHIMATCAS
CTAHOBHUTCA BCe DOACE BAXKHBIM U 3HAYHUMBIM dKTHBOM. B OAIMIKadIme roABl pOAb HHTEAACKTYAABHON
CTAHET OCHOBHBIM (DaKTOPOM, KOTOPBI OIIPEACASECT COLIHAABHO-9KOHOMHYECKHH poct. VimeHHO
IIO9TOMY AAfl IPCAIIPHHEMATCACH M OPTaHH3AINI AKTYaABHO YK€ CEHYAC HCIIOAB30BATH HAAOTOBOC
IIAAHUpPOBaHHE B chepe MHTEAACKTYAAPHOH COOCTBEHHOCTH, B TOM YHCAE IIPEAIIPHHHMATD MEPHl H

MUHHMHM3AITHI HAAOTOBBIX pI/ICKOB.

Kirwuesvie  ci06a: manorosoe IpaBoO, IIPaBO HHTCAACKTY&ABHOﬁ CO6CTBCHHOCTI/I, HAAOI'OBOC
HAaHI/IpOBaHI/IC, HAAOTI'OBBIC pI/ICKI/I, MC)KAyHapOAHOG HAAOI'OBOC HAaHI/IpOBaHI/IC.

Abbreviations:

ITP is international tax planning,

VAT is value added tax.

Introduction

It is impossible to imagine a modern society without using objects of intellectual activity,
including entrepreneurial activities. The main goal of an entrepreneur is to make a profit, so he
is interested in minimising costs. One way to reduce costs is tax planning.

The study aims to analyse tax planning in intellectual property and counteract tax risks.

Based on the purpose of the study, the following tasks were developed:
— define tax planning concept;
— analyse the characteristics of intellectual property as a tax planning tool;
— identify tax risks in intellectual property;
— identify ways to minimise tax risks in intellectual property.

During the study, analytical, comparative, and deductive methods were used.

The study used regulations on intellectual property and scientific articles by experts in

taxation.
Results

Definition of tax planning
There is no legally fixed concept of “tax planning” in Russian legislation. The existing
doctrinal definitions can be divided into two groups:
(1) consideration of tax planning as tax minimisation;
(2) consideration of tax planning as tax optimisation (Sazzsonov, 20217).
The concepts of “tax minimisation” and “tax optimisation” are not identical (Druzhina,
2027). Tax optimisation aims to reduce the taxpayer’s tax costs, while tax minimisation aims to

increase the taxpayer’s profits after tax payments and all financial resources.



Thus, after analysing the doctrinal definitions, it is possible to deduce the definition of tax
planning as legitimate actions of a taxpayer aimed at optimising tax payments and minimising

possible tax losses.

Intellectual property as a tax planning tool

In Russian legislation, the “intellectual property”” concept is fixed as the results of intellectual
activity and equivalent means of individualising legal entities, goods, works, services and
enterprises provided with legal protection.

From the point of view of tax planning, intellectual property has an important advantage
over goods, services and works. Conducting an assessment and determining intellectual property
valuation is a much more difficult task. The most important difficulty in evaluating intellectual
property objects lies in quantifying the results of commercial use of a particular object under

development at the stage of industrial development or operation.

Tax risks in intellectual property
There are always tax risks for the taxpayer if there is a tax benefit. Tax risks for intellectual
property rights holders may include the following aspects:

(1) Risks of taxation of income from intellectual property. The problem lies in determining the
classification of the results of intellectual activity. Thus, in sub-clause 26 of clause 2 of article
149 of the Tax Code of the Russian Federation, the exercise of rights to use the results of
intellectual activity is exempt from VAT. However, this legal norm applies only to those
intellectual property objects listed in this article: exclusive rights to inventions, utility models,
industrial designs, computer programs, databases, integrated circuit topologies, production
secrets (know-how) and rights to use the specified results of intellectual activity based on a
license agreement. Therefore, VAT on intellectual property objects not mentioned in the
article (for example, trademark rights) is worth calculating in a general manner.

(2) Risks concerning the valuation of intellectual property. As mentioned eatlier, estimating the
value of intellectual property is difficult due to a possible incorrect assessment and,
consequently, incorrect payment of taxes (Arkbiptsova & Grebennik, 2020).

(3) Risks associated with paying royalties by a foreign copyright holder. So, in paragraph 13 of
the Review of the Practice of Court Resolution of Disputes related to the protection of
foreign investors (2077), a case is given when the trademarks of a Russian company were
sold to a Cypriot company for 8 thousand euros, after which a license agreement was
concluded with a royalty amount of 25,225 British pounds per month. However, the tax
authority has determined that the Cyprus company is not the actual recipient of income,

and the provisions of the double taxation agreement cannot be applied.

Ways to minimise tax risks in intellectual property
After analysing the tax risks possible for copyright holders, the following ways of minimising
them were formulated:
(1) Conducting a correct assessment of the intellectual property object to form a correct
classification. According to the Methodological Recommendations for Determining the

Market Value of Intellectual Property (2002), when assessing intellectual property’s market



value, the appraiser must use (or justify the refusal to use) profitable, comparative and costly
approaches to valuation. At the same time, the appraiser can independently determine
specific assessment methods within each approach.

(2) The development of international tax planning (ITP). ITP is a set of legitimate actions a
taxpayer takes to optimise tax payments and minimise possible tax losses within the global
market. I'TP involves using offshore and low-tax jurisdictions, trusts and foundations, and

various organisational and legal forms.

Conclusion
Thus, intellectual property is becoming an increasingly important asset for a modern
entrepreneur (Sidorina, 2020). In the coming years, intellectual property will become the main
factor determining socio-economic growth (Korotkovskaya, 2018). That is why it is important for
entrepreneurs and organisations to use tax planning in intellectual property right now, including

taking measures to minimise tax risks.
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