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Peculiarities of Proof in Cases of Division of Joint Marital Property

Abstract:

The division of the joint property of spouses is always a relevant issue, which has many aspects depending
on the type of property to be divided, the method and procedure for division, the features of recognising
the property as joint property in the event of its registration under one of the spouses. It is worth noting
that the spouses can choose the method of dividing the joint property by concluding a corresponding
agreement and its notarial certification. However, this option is possible only if there is no dispute
between the spouses. In the event of a dispute about the division of the joint property of the spouses,
such a dispute can only be resolved in court. Our study will cover the features of proving the division of
certain types of joint property of the spouses. Thus, with developing scientific and technological progress,
social networks, and artificial intelligence, new types of civil legal relations appear and, accordingly, new
objects of civil ties, which, among other things, can be objects of the right of joint property of the spouses.
We will consider the features of the division: credit obligations for loans paid during the marriage,
concluded by one of the spouses before the marriage, a car, and real estate that is not registered in the
manner prescribed by law. It is also worth noting that dividing the joint property of spouses is always
relevant, given the variability of the legal positions of the Supreme Court regarding the division of
individual objects of joint property of spouses, which will be discussed in our study. The study object is
peculiarities of presenting evidence in cases of division of joint property of spouses, namely, the features
of division: credit obligations under loans paid during marriage, concluded by one of the spouses before
marriage, a car, real estate that is not registered in the manner prescribed by law will be the object of our
study. The study aims to analyse the features of presenting evidence in cases of division of joint property
of spouses using the example of individual objects of its division. The task of our study: to determine
what evidence is appropriate, admissible, reliable and sufficient for the division of credit obligations under
loans paid during marriage, concluded by one of the spouses before marriage, a car, real estate that is not
registered in the manner prescribed by law, considering the requirements of procedural legislation and
current judicial practice. The methodological basis of the conducted study was general scientific and
unique legal methods of cognition. The issue of the specifics of proof in cases of division of joint property
of spouses, namely — credit obligations for loans paid during the marriage, concluded by one of the
spouses before the marriage, a car, real estate that is not registered in the manner prescribed by law, is
pootly studied from a scientific point of view. Regulatory legal acts and judicial practice cover most
aspects that reveal this issue. The author concludes that the norms of family law establish the principle
of equality of rights and obligations of spouses, in particular, equality of rights in the case of division of
marital property and declaration of such division in equal shares. At the same time, based on the principles
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of reasonableness and justice and to effectively protect the rights of each spouse, modern judicial practice
offers us specific options for dividing individual objects of the right of joint property of spouses. The
features of the division of credit obligations for loans paid during marriage, concluded by one of the
spouses before marriage, a car, or real estate that is not registered in the manner prescribed by law, which
we have analysed, give grounds to conclude that the proposed methods of division are effective and
aimed at ensuring the interests of each spouse.

Keywords: joint propetrty of spouses, division, evidence, case law.
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Oco6AMBOCTI AOKA3yBaHHA y CIIPABaX IIPO MOAIA CIIIABHOIO CyMiCHOTO MaiHA
TIOAPY KA

Anoramia:

IToaAlA CIIABHOTO CYMICHOIO MaiHA IIOAPYACKA B YCI YaCH € aKTYaAbHHM IIMTAHHAM, fIKE Ma€ Oe3Ald
ACIIEKTIB B 3aACKHOCTI BIA BUAY MaiiHa, IIIO IMAAATAE IIOAIAY, CITOCODY Ta IIOPAAKY HOAIAY, OCOOANBOCTEH
BU3HAHHfA MaliHA CIIABHIM CYMICHHM Yy BHITAAKy HOro peectparii 3a oAHHM 3 moApyxaxa. Caia
3a3HAYNTH, IO IIOAPYHCKA MOMKE OOPATH CHOCIO ITOAIAY CIIABHOTO CYMICHOTO MaiHA IIIAIXOM YKAQACHHS
BIAIIOBIAHOI'O AOTOBOPY T4 HOrO HOTAPIaABHOIO ITOCBIAYEHHS. Pa3oM 3 THM, TaKnii BAPiaHT € MOKAUBHM
AUIIIE, SIKIIO MDK IOAPYHGKAM BIACYTHIH crip. Y BHIIAAKY HAABHOCTI CIIOPY IIPO IIOAIA CIABHOIO
CYMICHOIO MaiiHa IIOAPY/CKA, BHPIIIHTU TaKAH CIIP MOMAHBO AHIIE B CYAOBOMY IIOPAAKy. Harre
AOCAIAKEHHA OXOIIUTH OCOOAHMBOCTI AOKA3YBAHHSA IIOAO IIOAIAY IIEBHHX BHAIB CIIABHOIO CyMiCHOIO
MaliHa TOAPY#GKA. TakK, 3 PO3BHUTKOM HAYKOBO-TEXHIUHOIO IIPOIPECY, COLIAABHHUX MEPE:K, IITYIHOIO
IHTEAEKTY 3’ABAAIOTHCA HOBI BUAU IIUBIABHO-ITPABOBUX BIAHOCHH i, BIAITOBIAHO, HOBI OO €KTH ITHBIABHIX
BIAHOCHH, fIKl, B TOMY YHCAl, MOMKyTb OyTH OO’€KTaMU IIpaBa CIHABHOI CYMICHOI BAACHOCTI IIOAPY/KIKA.
Hamu OyAyTb pO3rAAHyTO OCOOAHBOCTI IIOAIAY: KPEAUTHHX 3000B’f3aHP 32 BHUIIAAYEHUMH INA 9YaC
IITAFOOY KPEAUTAMH, IO YKAAAAAUCH OAHHM 3 IIOAPYAOKSA AO IIAFOOY, aBTOMOOIAS, HEPYXOMOCTI, 1110 He
3aPEECTPOBAHA Y BCTAHOBACHOMY 3aKOHOM ITOPAAKY. CAlA TAKOMK 3a3HAYUTH, IIIO TEMA ITIOAIAY CIIABHOIO
CYMICHOIO MaHHA IIOAPYACGKA 3aBXKAH € aKTYaABHOIO, 3 OLAAAY Ha MIHAHBICTH IIPABOBUX ITO3HUILH
Bepxosroro CyAy IITOAO ITOAIAY OKPEMEX OO €KTIB CIIABHOI CYMICHOI BAACHOCTI ITOAPYAGKS, IIPO AKI OyAe
HATH MOBa y HAIIoMy AOCAinkeHHl. O6'ckm docaidmcerrs. OCODAMBOCTI IIOAAHHSA AOKa3iB y CIIPaBax IIPO
IIOAIA CIIABHOIO CYMICHOIO MaiHA IIOAPYHGKSA, 4 CaMe OCOOAHBOCTI IIOAIAY: KPEAUTHHX 3000B’A32Hb 34
BHIIAQYEHUMH IIiA 9AC IIAFOOY KPEAHTAMH, IO YKAAAAAUCA OAHUM 3 IIOAPYHAIKA AO IIAIOOY, aBTOMODIAT,
HEPYXOMOCT], IO HE 3aPEECTPOBAHA § BCTAHOBACHOMY 3aKOHOM IIOPSAKY OYAYTB OO’€KTOM HAIIIOrO
AocAinkeHHA. Memorw docaidmcenta € aHAAI3 OCODAHMBOCTEN IIOAAHHA AOKA3iB y CIIpaBax IIPO IIOAIA
CIIABHOIO CYMICHOTO MAaFHA IIOAPY/IKA Ha IPHKAGAl OKPEMHX 00 €KTIB IOTO IOAIAY. 3aBAAHHSA HAIIIOIO
AOCAIAKCHHSA: BUSHAYNTH, fIKI CAME AOKA3U € HAACKHHUMU, AOITYCTHMUMHE, AOCTOBIDHHUMI Ta AOCTATHIMEU
IIIOAO ITOAIAY KPEAUTHHX 3000B’f3aHb 34 BUIIAQYEHUMH IIA 9aC IITAIOOY KPEAUTAMH, IO YKAAAAAUICH
OAHHM 3 IIOAPYAGKA AO IIAFOOY, aBTOMODIAA, HEPYXOMOCTI, IO HE 3aPEECTPOBAHA § BCTAHOBACHOMY
3aKOHOM IIOPAAKY 3 YPaxyBaHHAM BHMOI' IIPOIIECYAABHOIO 3aKOHOAABCTBA Ta aKTYaABHOI CYAOBOI
npaktaka. Menodonoziunorn oci06010 IPOBEACHOTO AOCAIAKEHHS CTAAH 3aTdABHOHAYKOBI Ta CIICIIaABHO-
FOpuANYHI MeToAN ImisHauuA. Crar Haykosozo docridncerid. ITaraHms moA0 0COOAMBOCTEN AOKA3YBAHHA Y
CIIPaBaxX IIPO IOAIA CIHABHOTO CYMICHOIO MaMHA ITIOAPYACUKA, 2 CaAME — KPEAMTHHX 3000B’A3aHb 34
BHIIAQYEHUMH IIiA 94C IMIAFOOY KPEAHTAMH, IO YKAAAAAUCA OAHIM 3 IIOAPYHIKA AO IIAIOOY, ABTOMODIAS,
HEPYXOMOCT], IO HE 3aPEECTPOBAHA Y BCTAHOBACHOMY 3aKOHOM ITOPAAKY € MAAOAOCAIAMKEHHUM, 3 TOYKH
30py HayKd. BIABIIICTE aclexTiB, IO PO3KPHBAIOTH I1€ IHTAHHA BHCBITACHI B HOPMATHBHO-IIPABOBHX
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aKTax Ta CyAOBill mpaxrutd. Pesysemamyu. Hopmu ciMeHHOro 3aKOHOAABCTBA 3aKPIIAIOIOTH IIPHUHIINIL
PIBHOCTI ITpaB Ta OOOB’A3KIB IIOAPYHIKSA, 30KPEMA, PIBHOCTI IIPAB ¥ BHUIIAAKY IIOAIAY MATHA IIOAPYXOKA Ta
ACKAAPYBAHHA TAKOTO ITOAIAY B PIBHHX 9acTKaxX. PasoM 3 THM, BHXOAAYU 3 IPHUHIININB PO3YMHOCTI,
CIIPAaBEAAHUBOCTI T4 3 METOIO PEAABHOIO 3aXUCTY IIPaB KOKHOTO 3 IIOAPYHUKA, CYYaCHA CYAOBA IIPAKTHKA
IIPOIIOHY€E HaM II€BHI BAPIAHTH IIOAIAY OKPEMUX OO €KTIB IIPaBa CIIIABHOI CYMICHOI BAACHOCTI IIOAPY/KIKAL.
[1poananisoBari HAMH OCODAHBOCTI ITOAIAY KPEAUTHHX 3000B’3aHD 34 BUIIAAYCHIMH ITIA 9aC IIIAIOOY
KPEAUTAMH, IO VKAGAAAHCA OAHHM 3 IIOAPYAGKA AO IIAIOOY, aBTOMOOIAfA, HEPYXOMOCTI, IO He
3aPEECTPOBAHA Y BCTAHOBACHOMY 3aKOHOM IIOPAAKY AAFOTH IIACTABU ALTH BHCHOBKY, IIIO IIPOIIOHOBAHI
CIIOCOOH ITOAIAY € eDEKTHBHUMHE Ta TAKAMH, IO CIPAMOBAHI Ha 3a0e3IIeUeHHSA IHTEPECIB KOXKHOIO 3
ITOAPY KA.

KarogoBi cAoBa: criinbHE CyMiCHE MAITHO IIOAPYHUKSA, IIOAIA, AOKA3H, CYAOBA IIPAKTHKA.

Abbreviations:

CCC is Civil Court of Cassation of Ukraine,

CPC is Civil Procedure Code of Ukraine,

FC is Family Code of Ukraine,

GC is the Grand Chamber of the Supreme Court,
SC is the Supreme Coutt.

Introduction

The FC (Family Code of Ukraine, 2002) defines that the property acquired by the spouses
during the marriage is the common joint property of the spouses and can be divided at any time,
even during the period of being in the marriage, and not only in the event of its dissolution. It is
also worth noting that the legislation establishes the presumption of equal shares of spouses in
common joint ownership. However, one of the spouses did not work because he was engaged
in everyday life, took care of children, studied, etc. The legislation also contains provisions that
in the event of a significant increase in the value of the property of spouses acquired before
marriage due to joint investments in marriage, such property can also be recognised as an object
of the right of common joint ownership in court. In our study, the author will consider
problematic aspects of proof in cases of separation of individual objects of the right of common
joint property of spouses in court, namely credit obligations for loans paid during marriage,
concluded by one of the spouses before marriage, a car, real estate thatis not registered according
to the procedure established by law. The CPC (Civil Procedure Code of Ukraine, 2004) defines the
requirements for evidence: reliability, admissibility, sufficiency and belonging. Thus, we will
analyse which evidence will meet the specified criteria if the right to divide individual objects of

the right of common joint property of the spouses mentioned above is proved.
Results

Credit Obligations on Loans paid During Marriage That Were Concluded by One of
the Spouses before Marriage
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It is worth noting that this issue is quite relevant precisely concerning the division of real
estate purchased on credit. For example, a person receives a loan before marriage and buys an
apartment or other real estate but pays this loan after the marriage is registered.

Recently, the SC, in its decision No. 712/8602/19 dated June 12, 2023 (proceedings 61—
14809svo21) (Resolution. .., 2023b) formed the following legal opinion on the above, namely, “in
the case of entering into a loan agreement and receiving money for the purchase of real estate
by one of the spouses before marriage, subject to further fulfilment of the loan obligation by the
spouses during marriage, the spouse who did not enter into a loan agreement, after the
dissolution of the marriage, is entitled to compensation for half of the amounts that were paid
for the fulfilment of the loan obligation.”

Accordingly, when making claims concerning real estate purchased before marriage on
credit, but the credit obligations are fulfilled during the period of marriage, the party that
concluded the loan agreement should remember that it does not have the right to make claims
for recognition of such real estate as an object of the right of common joint property of the
spouses and recognition of ownership of half of such real estate. In this case, the proper way to
protect the rights of such a person is to file a claim for recovery from the other spouse of
compensation for half of the amounts paid for repayment of the loan.

Proper evidence in such a case can be receipts, payment orders for depositing funds, and
certificates from the bank on loan repayment indicating the exact amounts and repayment
periods. Suppose the plaintiff is deprived of the opportunity to obtain such evidence in a pre-
trial procedure, considering the presumption of the principle of bank secrecy. In that case, the
latter can apply to the court for secure evidence or request evidence.

Thus, it can be concluded that real estate purchased on credit before marriage by one of the
spouses is not the common joint property of the spouses. However, the funds deposited by the
spouses, already during the marriage, to repay the loan obligation received by one of the spouses
before the marriage for the purchase of real estate must be compensated to the other spouse for
half of the total amount paid. In our opinion, the above position is logical and fair since the
funds of the spouses earned in marriage are common, respectively, in the case of division of
property, so half of the paid amount should be returned from the spouses who did not apply for

a loan.

Division of the Car as a Common Joint Property of the Spouses

A car purchased in marriage is the common joint property of the spouses and is subject to
Division, regardless of who has registered ownership of such a car. At the same time, the vehicle
is indivisible, and it is impossible to divide it in kind. Therefore, the spouses’ car can either be
sold, and the funds between the spouses are divided by 2 each, or one of the spouses owns the
vehicle, and the other receives half of its market value. It is the second method of separation
that we have analysed.

The GC of the SC in its decision No. 209/3085/20 dated February 08, 2022 (proceedings
No. 14-182tss2) (Resolution. .., 2022) considered the correct conclusion of the courts that the
claims for recognition of the defendant’s ownership of the car and recovery in favour of the
plaintiff of the corresponding monetary compensation is worth considering as a claim for the

division of this indivisible thing by allocating it to the defendant’s property and collecting
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compensation from him instead of the plaintiff’s share in the right of common joint ownership

of the car. In addition, the GC of the SC stated that as a result of its allocation to the ownership

of the defendant and such recovery, the right of common joint ownership of the car is
terminated. Therefore, a separate requirement to terminate the right of common joint ownership
is an ineffective way of protection.

The GC of the SC concluded that the requirements of Parts 4 and 5 of Article 71 of the
Criminal Code of Ukraine and Article 365 of the Civil Code of Ukraine, considering the principle
of reasonableness, are worth understanding as follows:

(a) the rules on the need for preliminary deposit of funds to the court’s deposit account relate
to those cases when the plaintiff (one of the spouses or ex-husband, ex-wife) filed a claim
for termination of the defendantss right to a share in common ownership (such funds
ensure that the defendant receives monetary compensation);

(b) if the plaintiff (one of the spouses or ex-husband, ex-wife) has not made such a claim (but
demands, for example, to divide an indivisible thing by allocating it to the defendant’s
property and collecting monetary compensation from him instead of the plaintiff’s share in
the right of common joint ownership of this thing), then there are no grounds for depositing
the corresponding amount of funds to the court’s deposit account.

The plaintiff did not claim to keep the car for herself, terminating the defendant’s right to a
share in the right of common joint ownership with compensation to him for this share. On the
contrary, she agreed to receive monetary compensation for her share in the right of common
joint ownership of the car from the defendant. Therefore, the claim to recover such
compensation does not give rise to the defendant’s obligation to deposit the corresponding
amount in advance to the court’s deposit account. The legislation of Ukraine does not require
confirmation of the solvency of such a defendant. The fact that the defendant does not have the
means to pay compensation to the plaintiff at the same time cannot by itself be a sign of the
excess burden of such payment.

The defendant’s consent to pay monetary compensation to the plaintiff, whose ownership
right to a share in the right of common joint ownership is terminated, is not mandatory.
According to the content of Part 4 of Article 71 of the CPC, consent to receive such
compensation instead of a share in the right of common joint ownership of property upon its
division must be provided by the spouse in whose favour the court awards such compensation.
This prescription is consistent with the prescription of Part 2 of Article 364 of the CPC,
according to which it is the co-owner who wishes to allocate must consent to receive monetary
compensation from other co-owners for the value of his share in an indivisible thing.

The GC of the SC deviated from the conclusion formulated, in particular, in the decisions
of the SC of Ukraine No. 6—2811cs15 dated March 30, 2016 (Resolution..., 2016a4) and the SC
No. 559/609/15 dated June 16, 2021, that the court must determine the ideal shates of co-
owners in an indivisible thing without its real division and leave the corresponding property in
common shared ownership if the defendant has not previously deposited funds to the court’s
deposit account for the plaintiff’s share in the right of common joint ownership of an indivisible
thing, and the latter cannot be divided in kind according to shares.

In addition, the GC of the SC deviated from the conclusion formulated, in particular, in the
decisions of the SC No. 6-2925tss15 dated January 13, 2016 (Reso/ution. .., 2016b) and the CCC
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of the SC No. 371/1369/15-C dated August 29, 2019, (Resolution. .., 2019) that to tesolve the
issue of applying Part 2 of Article 364 of the CPC, the legal significance is whether the co-owner-
defendant, who owns and uses common property, pays material compensation to the plaintiff
for such possession and use according to Part 3 of art. 358 of the CPC, whether the co-owner-
defendant can pay monetary compensation to the co-owner-plaintiff for the value of his share
and whether such payment will not be an excessive burden.

Thus, the division of the car as an object of the right of common joint ownership of the
spouses in kind is impossible. Instead, the vehicle can be left in the ownership of one of the
spouses, and half of its market value must be collected in favour of the other. Proper evidence
confirming the actual market value of a car will be a report on determining the market value of
a particular vehicle performed by an expert or expert institution on the order of one of the

participants in the case or based on a court order.

Real Estate That is Not Registered According to the Procedure Established by Law as

an Object of Division of Common Joint Property of Spouses

Quite commonly, private houses are built on land plots that citizens own without
appropriate permits, the so-called unauthorised construction. At the same time, when the
spouses diverge and want to divide such a house and other common property, many problems
arise. Such a house is not in the State Register of Fundamental Rights to immovable property,
L.e., the right of ownership to it is not registered, and, accordingly, it is impossible to recognise
it as the object of the right of common joint property of spouses, to divide, to recognise for each
of the spouses the right of private ownership to a share of such a house. In 2023, the SC ended
this issue and established a mechanism for separating such an object.

In decision No. 511/2303/19 dated April 12, 2023 (Resolution. .., 20234), the GC of the SC
formed the following legal position:

e before the acceptance of newly created real estate into operation and its state registration,
the right of ownership to this newly created real estate as an object of civil turnover does
not arise; in this case, the person is the owner of only materials, equipment that was used in
the process of this construction (creation of property);

e if it is impossible to separate an unfinished building, the court may recognise the right of
the parties to the dispute to the building materials and structural elements of the house o,
considering specific circumstances, leave it to one of the parties and award compensation
to the other;

e while recognising the ownership of the materials or equipment, the court must specify
(name) these materials or equipment in its decision.

At the same time, in this decision, the Supreme Court of Ukraine deviated from the
conclusion of the Supreme Court of Ukraine, expressed in the decision No. 6—47tss16 dated
September 7, 2016 (Resolution..., 2016¢) that:

e since the disputed object of unfinished construction was built during the marriage for the

common funds of the spouses and is the object of common joint property of the spouses,
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e its construction is completed, and it is operated for its functional purpose, but is not
accepted for operation, and the ownership right to it is not issued due to the fault of the
defendant;

e the plaintiff is deprived of the opportunity to perform these actions, which prevents her
from exercising her right to divide the specified property acquired during the marriage; there
are grounds for recognising the plaintiff’s right to a part of the disputed object under
construction.

Thus, dividing an object under construction between spouses as real estate is impossible.
The court may recognise the parties’ ownership of building materials and structural elements of
the house or award one of the parties’ monetary compensations for half of such building
materials, structural elements and equipment. It is worth noting that the cost of building
materials, structural elements and equipment can be determined by conducting an expert study
and providing such an opinion to the court by one of the parties to the case or performing an

expert examination by a specialist institution based on a court order.

Conclusion
Having analysed the above provisions of the legislation and judicial practice regarding the
division of individual objects of the right of common joint property of spouses, we came to the
following conclusions:

(1) Immovable property acquired on credit before marriage by one of the spouses is not the
common joint property of the spouses. However, the funds deposited by the spouses,
already during the marriage, to repay the loan obligation received by one of the spouses
before the marriage for the purchase of real estate must be compensated to the other spouse
for half of the total amount paid. The above position, in our opinion, is logical and fair since
the funds of the spouses earned in marriage are common, respectively, in the case of division
of property, so half of the paid amount should be returned from the spouses who did not
apply for a loan;

(2) The Division of the car as an object of the right of common joint ownership of the spouses
in kind is impossible. Instead, the vehicle can be left in the ownership of one of the spouses,
and half of its market value must be collected in favour of the other. Proper evidence
confirming the actual market value of a car will be a report on determining the market value
of a particular vehicle, performed by an expert or expert institution on the order of one of
the participants in the case or based on a court order;

(3) Dividing an object under construction between spouses as real estate is impossible. The
court may recognise the parties’ ownership of building materials and structural elements of
the house or award one of the parties’ monetary compensations for half of such building
materials, structural elements and equipment. It is worth noting that the cost of building
materials, structural elements and equipment can be determined by conducting an expert
study and providing such an opinion to the court by one of the parties to the case or

performing an expert examination by a specialist institution based on a court order.
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